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PAID-UP INSURANCE—CONTRACTUAL 
LIMITATION 


A policy issued by the defendant insurance company con- 
tained a provision that in the event of a default in payment 
of premiums, after premiums had been paid in full for three 
years or more, the company would, without action on the 
part of the policy holder, continue the insurance in force as 
a paid-up policy, payable on the same conditions as the orig- 
inal policy. Further provision was made as to the manner in 
which the amount of such paid-up policy was to be computed. 
One of the conditions provided that no action could be com- 
menced thereunder after two years from the date the right 


Please Route to: : at of action accrued, 


Trial Judge’s Finding 


The policy was issued in 1926 and in 1927 the insured 
left his home and was never seen or heard from again. His 
sister, the beneficiary under the policy, continued paying 
premiums until 1933. Thereafter she defaulted. She brought 
an action in 1939 to recover “under the policy,” claiming that 
the continued absence of the insured for a period of seven 
years gave rise to the legal presumption of his death. The 
trial judge held that plaintiff was entitled to the paid-up value 
of the policy, that any right to recover the full face value 
thereof was barred by the contractual limitation above cited, 
but that the paid-up value was held by the insurance com- 
pany as a trust fund and that said contractual limitation had 
no application to an action to recover that fund. 


Action Barred 


On appeal by defendant, the Tennessee Court of Appeals 
held that the non-forfeiture privilege, whereunder the policy 
was converted into paid-up insurance, was a part of the insur- 
ance contract, payable on the conditions contained in the 
original policy, that the relationship created by the policy was 
purely contractual and that the present action falls within the 
contractual limitation of two years. No grounds for the estab- 
lishment of a trust were found. Since plaintiff’s cause of action 
arose at the end of the seven-year period of continued absence, 
i. e., in 1934, her action was barred. See The National Life 
& Accident Insurance Company v. Grizzard at { 501,473. 
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% FIRE AND CASUALTY * 


Construction of Policy.—Policy covering merchandise and 
equipment of men’s clothing store and property “held in 
trust on commission or otherwise, for which the insured 
may be legally liable,” was construed to mean a condition 
out of which liability may arise based on a duty owed by 
the insured to the owners of the property. (Fedrov v. Vir- 
ginia Fire and Marine Ins. Co. et al., N. J. Supreme Ct.)... 
{ 300,376. 


Title Insurance—Guaranteed Mortgages.—Guarantees of mort- 
gages were held to be contracts of insurance so that the 
holders thereof were entitled to share in the statutory 
deposit made by the insurance company which was being 
liquidated to the same extent as the holders of title insur- 
ance policies. (In re The Citizens Title Ins. and Mortgage 
Co., N. J. Chane. Ct.).. .§ 300,377. 


% NEGLIGENCE * 
(Other than Automobile) 


Product Liability—Plaintiff was denied a recovery for dam- 
ages occasioned by the swallowing of a roach or water 
bug while drinking a bottle of beer manufactured by de- 
fendant, the court stating that a manufacturer or bottler 
is entitled to an instructed verdict when he shows undis- 
putedly that his plant is of the latest type and his methods 
are in accordance with the highest standards of care and 
precaution known to the business. (Creswell v. Gerst Brew- 
ing Co., Tenn. Ct. of App.).. .7401,595. 


Liability of Initial Carrier—Defendant initial carrier was held 
not liable for damages caused to electrical machinery as 
the result of a derailment on the lines of a connecting 
carrier, the court holding that since the evidence did not 
show that the goods were transported on a through bill 
of lading, no liability could be imposed upon defendant 
under the Carmack and Cummins Amendments. (Me-sican 
Light & Power Co. v. Pennsylvania Railroad Co., U. S. Dist. 
Ct., E. D. of Pa.). . .] 401,593. 


County’s Liability—Defendant county was held liable for in- 
juries sustained by plaintiff as the result of falling down 
cement steps located at the entrance of the county court 
house, the court finding that defendant had actual knowl- 
edge of the defective and dangerous condition of the 
entranceway. A defective closing device on a door caused 
said door to swing close with such force that plaintiff lost 
her balance, and slipped on a worn, sloping steel floor 


plate located immediately outside of the door. (Gibson et al. 


v. County of Mendocino, Calif. Supreme Ct.). . .] 401,594. 


* LIFE x 


Collection of Claim.—Trial court’s judgment denying an attor- 
ney’s motion for a lien on plaintiff's cause of action where 
the insured plaintiff compromised its claim out of court 
without the knowledge or consent of the attorney reversed 
and remanded for additional evidence on the questions as 
to whether the attorney acquired the case ethically or not. 
(Harris v. Metropolitan Life Ins. Co., Tenn, Ct. of App.) 

. 501,474. 


Presumption of Death.—The continued absence of an insured 
for fourteen years, no word from him having been received 
by his family, friends or business associates, gives rise to 
the statutory presumption of death and the fact that at 
the time of his disappearance he was a fugitive from justice 
is insufficient of itself to rebut such presumption. The 
West Virginia statute is involved. (Stump v. New York 
Life. Ins. Co., U. S.C. C. A., 4th C.).. .9 501,475. 


August 29, 1949 © 


Federal Court’s Direction of Verdict—In an action on an 
accident policy, the evidence clearly establishing that the | 
insured committed suicide, the federal court did not err 
in directing a verdict for defendant and was not bound by 
a North Carolina state court judgment to the effect that — 
the question of suicide was a question for a jury. (Gorham 
v. Mutual Benefit Health and Accident Assn. of Omaha, U. §S, 
C. C. A. 4th C.)...9 501,476. 


Venue Facts to Be Established.—Failure of plaintiff to prove 
that defendant was a corporation as alleged in her petition 
was fatal since that fact was essential to a proper showing 
of venue; plaintiff's secondary evidence to prove the exist- 
ence of the policy upon which she was suing was held 
proper. (Underwriters Life Ins. Co. v. Bornemann, Tex. Ct. 
of Civ. App.). ..7 501,476. 


% AUTOMOBILE 


Insurer’s Liability—A public liability insurer was declared 
liable, under its policy, to pay any sums the insured’s estate 
or his representative might become obligated to pay, by 
reason of the liability imposed by law, for damages for 
causing the death of insured’s wife. Both insured and his 
wife were killed in a collision between the automobile in 
which they were riding and a train. (Gen. Acc. Fire & Life 
Assur. Corp., Ltd., of Perth, Scotland v. Morgan et al., U.S 
Dist. Ct., W. D. of N. Y.). ..9 703,184. 


Respondeat Superior.—Since defendant's assistant manager 
had neither ostensible nor actual authority to modify its 
agent’s contract of employment, which contract was such 
as would not render defendant liable for said agent’s negli- 
gent use of his automobile, defendant was not held respon- 
sible for injuries sustained by plaintiffs while riding in the 
agent’s automobile. Litigation arose in Missouri. (Gosney 
v. Metropolitan Life Insurance Co., U. S. C. C. A,, 8th C) 
...§ 703,183. 


Employee-Employer Relationship.—A collector for the cor- 
porate defendant received, in addition to his salary, a speci- 
fied amount for the operation of his car and a commission 
on any goods sold. The court found that he was an employee 
of the corporate defendant and held his employer respon- 
sible for the negligent use of his automobile. (Tennessee 
roe Inc., v. Rowden, Tenn. Ct. of App.)... 


Bailment of Automobile.—Plaintiffs permitted a minor to drive 
one of their cars for the purpose of demonstrating it to his 
parents. While driving for his own pleasure, said minor 
wrecked the car and, as a compensated bailee, was held 
liable for ordinary negligence. Since his parents had signed 
his application for an operator’s license, they too were held 
responsible for plaintiffs’ property damage. (Brown et al. 


v. Roland et al., Calif. Superior Ct.)... 703,185. 


Humanitarian Doctrine.—Plaintiff drove his automobile through 
a stop light, without noticing it, and was struck at an 
intersection by defendants’ truck. The appeal court found 
error in the trial court’s submission of the matter to the 
jury under the humanitarian doctrine and reversed a judg- 
ment entered for plaintiff, remanding the case with instruc- 
tions to dismiss plaintiff's suit. (Hanks v. Anderson-Parks, 
Inc. et al., Springfield Ct. of App., Mo.)...{ 703,186. 


Wrongful Death—Minority of Children.—A judgment in favor 
of plaintiffs, as the sole surviving children, heirs at law, and 
next of kin of decedent who was killed in a railroad cross- 
ing collision, was reversed because, under the wrongful 
death statute the cause of action, if any, was vested in 
minor children only and there was no allegation as to 
the minority of any of the plaintiffs. (Mingus et al. v. Kurn 
et al., Trustee, Springfield Ct. of App., Mo.). . . [ 703,187. 


Validity of Warrant.—A warrant charging defendant with 
driving a car against a mule was held insufficient notice 
of a cause of action in that it failed to aver that defendant 
wilfully or negligently caused injury to said mule and 
because it failed to acquaint him with the nature and amount 
of damage. (Harris v. Smith, Tenn. Ct. of App.). . .{] 703,189. 
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